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General Terms and Conditions –
Temporary Employment Staffing (according to 

AÜB / BAP) 

According to the temporary employment act 
(Arbeitnehmerüberlassungsgesetz), Competenz has a 
permanent permit issued by the Federal Employment Agency 
Regional Directorate Hessen to conduct for-profit temporary 
employment. 

Generally, these terms and conditions are subject to the 
collective agreements, remuneration agreements and 
remuneration framework agreements concluded on 22 July 2003 
(and as amended) between BAP and the DGB. 

1. Subject Matter and Performance of the Contract 

1.1.On the basis of temporary employment contracts and subject 
to the following general temporary employment terms and 
conditions (“AÜB”), the personnel service provider temporarily 
provides employees to the client at the agreed upon place of 
employment. Conflicting terms and conditions of the client are 
only recognized if they comply with the AÜB or are explicitly 
confirmed in writing by the personnel service provider. 

1.2. The employees provided by the personnel service provider 
are selected according to the job profile provided by the client  
and may only be used in the contractually agreed upon scope of 
work. In particular, the client is prohibited from instructing 
employees in the transport, handling or collection of money and 
other means of payment. Should the client intend on assigning 
such tasks to employees, a separate agreement between the 
personnel service provider and the client is required. 
Futhermore, the employees are, with the exception of time 
sheets pursuant to clause 9.1., not authorized to receive certain 
documents intended for the personnel service provider. 

1.3. During the assignment with the client, employees are 
subject to the client’s directives and work under their supervision 
and guidance. Contractual relationships are not established 
between the client and the employee. Agreements regarding the 
nature and duration of the assignment, working hours and other 
arrangements can only be made with the personnel service 
provider.  

2. Termination 

2.1. If the client is not satisfied with the performance of the 
employee, the client can terminate the employee within four 
hours of the start of the assignment. 

2.2. Furthermore, the client can immediately terminate the 
employee if grounds exist that would justify the employer 
pursuing extraordinary termination (§ 626 BGB). 

2.3. A written notice of termination, including grounds for 
termination, must be provided to the personnel service provider.  

3. Replacement of an Employee/Strike 

3.1. In the case of termination in accordance with clause 2.1 und 
2.2, as well as unforeseen loss of employees (e.g. as a result of 
illness), the personnel service provider is entitled to provide an 
equivalent personnel replacement within 24 hours. If this is not 
possible, the personnel service provider will be exempted from 
their obligation to perform. 

3.2 Should the client‘s operation be affected by a lawful labor 
dispute, the personnel service provide is conditionally obligated, 
subject to an emergency plan agreed upon for the client, to 
withdraw its employees until the end of the labor dispute.  

3.3. The personnel service provider is otherwise entitled, for 
internal, organizational, or legal reasons, to replace the 
temporary employee at any time and to provide an equivalently 
skilled employee.  

 

 

4. Protection and Safety in the Workplace 

4.1. For the length of the work assignment, the client assumes 
the duty of care of an employer vis-à-vis the employee. The 
client must ensure that the employee’s workplace complies with 
the applicable accident prevention and health and safety 
regulations, as well as legally admissible working limits, and that 
„First Aid“ facilities and measures are ensured. Insofar as the 
employee's job function requires an occupational health 
examination, the client must carry out said examination at their 
own expense before commencement of the job.  

4.2. The client is obligated pursuant to § 12 ArbSchG to provide 
the employee with adequate and appropriate occupational safety 
and health training. Additionally, the client is obligated to monitor 
adherence to workforce protection regulations. The 
aforementioned duties remain in effect irrespective of the duties 
of the personnel service provider. To exercise its employer 
obligations, the personnel service provider is granted access at 
any time during working hours to the workplaces of temporary 
employees. 

4.3. The client is obligated to immediately notify the personnel 
service provider of any work accidents and to provide all 
information required for the accident report pursuant to § 193 
paragraph 1 SGB VII. The employer liability insurance 
association must immediately be informed of reportable work 
accidents. The client is responsible for sending a copy of the 
accident report to their respective liability insurance association.  

4.4. Should the employee reasonably refuse to accept or to 
continue work in the event of defective or non-existent safety 
devices, equipment or protective clothing, the client is liable for 
the resulting loss of wages. 

5. Remuneration, Industry Premiums, Further Premiums, 
Equal Pay 

5.1. The hourly rate agree upon in the temporary employment 
contract is essential to billing. The hourly rates take into account 
all wage and ancillary wage costs, including any industry 
premiums payable to the temporary employee. The stated prices 
are subject to VAT. The hourly rate is typically based on a 
standard workweek of 35 hours. However, this can (e.g. 
depending on the duration of the employee’s working hours or 
the client‘s requirements) be set lower or higher.  

5.2. The hourly rate increases by an industry premium of 1.5% or 
3% respectively if the employee is continuously assigned to the 
client for 9 or 12 calendar months. The due date of the increases 
shall be postponed by interruption periods if these amount to up 
to 3 months. 

Periods of ongoing interrupted employment of more than 3 
months result in a recalculation of the due dates. The 
employment premium does not apply if the employee is entitled 
to an industry premium (see clause 5.3.) which exceeds the 
employment-related premium.  

5.3. If an employee is entitled to an industry premium because 
he is hired out to a company subject to premiums, the hourly pay 
rate will increase in accordance with the relevant industry 
premium collective agreement for the first time after 4 or 6 weeks 
of uninterrupted work of the employee in the client’s business. 
Further increases take effect in stages, currently after 3, 5, 7 and 
9 months of continuous work. 

5.4. Interruption of the assignment (e.g. by switching to another 
client) that persists longer than 3 months will cause claims for 
industry premiums which have already arisen to expire and 
cause the time periods for the earning of the industry premiums, 
and therewith a respective higher charged rate, to start anew. 
Periods of interrupted employment which occur during the 
current assignment due to illness lasting up to 6 weeks, holidays, 
or federal holidays which fall within the time of employment and 
in total do not exceed a duration of 3 months, are irrelevant to 
the due dates. On the contrary, other periods of interrupted 
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employment of less than three months (e.g. an assignment 
change to another client) result in the suspension of the due 
dates. If the due dates are suspended, an appropriate 
corresponding shift in the regular due dates pursuant to 
abovementioned clause 5.3 shall occur. 

5.5. If the client proves that the remuneration of the employee 
including industry premiums exceeds the ongoing, regularly paid 
hourly rate of a comparable employee, the salary of the 
employee may be capped at 90% of this hourly rate (so-called 
comparison rate). The client is under a duty to inform the 
personnel service provider about any change in the ongoing, 
regularly paid hourly rate. The personnel service provider is 
entitled to demand an appropriate adjustment of the hourly rates 
if a change in the ongoing, regularly paid hourly rate results in a 
change in the comparison rate. The same applies if a change to 
the job profile of the employee makes it necessary to adjust the 
comparison rate. A respective price schedule shall be adjusted 
accordingly.  

5.6. Betterment agreements pursuant to § 4 of the industry 
premium collective agreements relating to the client’s business 
which have been concluded to the advantage of the employee 
may lead to an increase of the hourly rate. This requires a 
separate agreement. Travel expenses and per diems must also 
only be paid on the basis of a separate agreement. 

5.7. With regard to the determination of the correct comparison 
rate the client is subject to the information duties stated in clause 
7.1. 

5.8 The personnel service provider is entitled to demand an 
appropriate adjustment of hourly rates if the collective agreement 
wages within the temporary employment industry increase, or if 
the employee has to be classified higher pursuant to provision § 
3 pay group 4 paragraph 2 of the remuneration framework 
agreement. 

5.9. When the client requires overtime, night, Sunday, or holiday 
work, a separate prior agreement with the personnel service 
provider is required. In these cases, the following surcharges will 
be calculated based on the applicable hourly rate: 

a) Overtime (exceeding the agreed upon working hours of the 
employee by more than 15%) 25%;  

b) Night work (work between 23:00 and 6:00) 25%;  

c) Sunday work (work on Sundays between 0:00 and 24:00) 
50%;  

d) Holiday work (work on an official holiday between 0:00 and 
24:00, as well as work on Christmas Eve and  und New Year’s 
Eve after 14:00) 100%. 

If night, Sunday and holiday surcharges coincide, only the 
highest surcharge will be charged.  

The abovementioned percentages are reduced to the equivalent 
values of the respective surcharges in the client’s business, if 
such a regulation exists. In the absence of such, the 
abovementioned percentages take effect. If the client-specific 
surcharge regulation contains higher values, the surcharges 
shall reflect the percentages mentioned above. 

It is incumbent upon the client to inform the personnel service 
provider of any business-specific surcharge regulations. 

5.10. If the temporary employee pursuant to § 8 AÜG (new 
version), and after nine months of continuous work for the client, 
has claims for compensation equal to comparable employees 
(Equal Pay), the client is obligated to provide the personnel 
service provider - in due time before the expiration of said time 
period - with all compensation elements of a comparable 
employee that re necessary for the calculation of the equal pay 
claim. Insofar as this should result in additional claims by the 
employee, the parties will start negotiations with the goal of an 
appropriate adjustment of the hourly rate. Apart from that, clause 
7.1 below applies accordingly.  

6. Agency Commissions   

6.1. If the employee accepts a job offer from the client or a 
company affiliated with the client pursuant to § 18 AktG, the 
personnel service provider is entitled to a commission. The 
amount of the commission is scaled according to the gross 
annual salary earned by the employee after the transfer. 

For specialists: 
- For an acquisition within the first three months, the commission 
shall amount to 20% of the gross annual salary  
- For an acquisition from the fourth to the sixth month, the 
commission shall amount to 15% of the gross annual salary   
- For an acquisition from the seventh to the ninth month, the 
commission shall amount to 10% of the gross annual salary  
- For an acquisition from the tenth to the twelfth month, the 
commission shall amount to 7.5% of the gross annual salary  
- For the acquisition after the twelfth month, no further 
commission claims shall arise  

For executives: 
- For an acquisition within the first three months, the commission 
shall amount to 30% of the gross annual salary  
- For an acquisition from the fourth to the sixth month, the 
commission shall amount to 22.5% of the gross annual salary  
- For an acquisition from the seventh to the ninth month, the 
commission shall amount to 15% of the gross annual salary   
- For an acquisition from the tenth to the twelfth month, the 
commission shall amount to 7.5% of the gross annual salary  
- For the acquisition after the twelfth month, no further 
commission claims shall arise 

6.2. If no direct temporal relationship exists with an employment 
contract between the employee and the client and a preceding 
temporary employment assignment, the personnel service 
provider is nevertheless entitled to a placement commission if 
the employment relationship is due to the temporary assignment. 
It is assumed that the employment relationship is due to the 
previous temporary assignment if the employment relationship 
between the client and the employee is established within six 
months of the last temporary assignment. Clauses 1 and 2 shall 
also apply if the employment relationship is between the 
employee and a company affiliated with the client pursuant to § 
18 AktG. The client is free to prove the contrary and to thereby 
exempt himself from his payment obligation. 
7. Client Information Duties   

7.1. The client is obligated to provide the personnel service 
provider with information necessary for matching the client 
business with an industry for which industry premiums apply, 
and for determining the applicable premium in the respective 
industry. In particular, the client undertakes to inform the 
personnel service provider about agreements in the client’s 
business pursuant to clause 5.7 that stipulates employee 
benefits. Such betterment agreements are to be put in writing in 
the temporary employment contract. The abovementioned 
information must be provided on the information sheet attached 
to the AÜB and must be both truthfully and accurately 
completed. The client is aware that false information can have 
serious detrimental legal consequences for the personnel 
service provider. In this event, the personnel service provider 
can suspend the transfer of employees to the client despite an 
existing temporary employment contract. The right of the 
personnel service provider to refuse performance in the event of 
a breach of the obligation to provide information exists 
independently of any liability claims of the personnel service 
provider pursuant to clause 8.4.  

7.2. The client will immediately inform the personnel service 
provider about planned and known labor disputes that directly 
impact business operations. 
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8. Liability / Indemnity / Compensation 

8.1. The personnel service provider is only liable for the error-
free selection of its employees for the agreed upon job. It is not 
liable for work carried out by the employee, as well as for 
damages which the employee causes in the course of carrying 
out his work. The client is obligated to indemnify the personnel 
service provider against all claims which third parties raise in 
connection with the execution and performance of work assigned 
to the temporary employee. 

8.2. In case of fault on the part of the personnel service provider, 
the personnel service provider shall be liable in accordance with 
statutory provisions for injury to life, body or health. 

8.3. In case of fault on the part of the personnel service provider 
the personnel service provider is only liable for any other 
damages in case of intent and gross negligence. Liability for 
slight/normal negligence is excluded. The latter does not apply to 
the violation of duties, the fulfilment of which enables the proper 
performance of the contact and on which the client typically can 
rely (so-called „cardinal duties“)—such as, for example, the 
careful selection of the temporary employee. 

8.4. If the client violates his information obligations under 
clauses 5.10 and 7 by either not fulfilling these obligations, 
because the provided information is incorrect or incomplete, or 
because the client informs the personnel service provider about 
changes pursuant to clause 5.6 in an incomplete, incorrect or 
tardy manner, whereby this results in the obligation of the 
personnel service provider to retroactively render payments of 
industry premiums or equal-pay claims to his employees, the 
client is liable for all of the damages incurred by the personnel 
service provider. If the violation of an information duty results in 
claims by employee against the personnel service provider, it is 
at the discretion of the personnel service provider to decide 
whether it invokes cut-off periods, insofar it is not subject to the 
duty of mitigation of damages. Damage to be compensated by 
the client in case of retroactive granting of remuneration claims 
equal the sum of the gross amounts to be paid by the personnel 
service provider plus the employer’s contribution to the social 
security scheme. At the same time, the client is under an 
obligation to indemnify the personnel service provider against 
claims of social security agencies and tax authorities which they 
can claim independently from gross remuneration due to the 
above liability provisions. 

8.5. Other damage claims by the personnel service provider 
shall remain unaffected by the latter provisions. 

9. Invoicing / Payments 

9.1. Invoices shall be sent to the client weekly, but at least once 
a month. Invoicing is based on the time sheets, which are to be 
signed by the client. The client shall present the time sheets 
weekly, at the end of every month, or immediately after expiry of 
the contract. The invoices issued by the personnel service 
provider shall be payable without deductions within 8 days. The 
employee is not authorized to receive advances or other 
payments. 

9.2. If the client defaults on payment obligations, the personnel 
service provider is entitled to immediately call due all open— 
including deferred—invoices, and to demand immediate 
payment or granting of security from the client. At the same time 
and until payment, the personnel service provider is entitled to 
withhold use of temporary employees. 

10. Set-off / Right of Retention 

10.1. Unless the counter-claim is undisputed or has been finally 
determined by a court, the client is not authorized to make use of 
a right to set-off or right of retention vis-à-vis the personnel 
service provider. 

10.2. Unless the personnel service provider agrees, the client 
may not assign pledge claims resulting from the temporary 
employment contract to third parties. 

11. Termination 

11.1. If the contract was not concluded for a fixed-term period, it 
can be terminated by either party with a notification period of two 
calendar weeks. 

11.2. If the personnel service provider in the event of clause 3.1 
chooses not to exercise his right to provide personnel 
replacement, the contract can be terminated by either party 
without notice. 

11.3. The personnel service provider is also entitled to terminate 
without notice if, in the event of a default in payment or 
substantial deterioration of the client’s financial circumstances, 
the client does not comply with a request under clause 9.2.  

11.4. A termination is required to be made in written form. A 
client‘s termination is only valid if submitted to the personnel 
service provider. Temporary employees are not authorized to 
accept receipt of the termination.  

12. Confidentiality 

The personnel service provider, as well as the temporary 
employee, is obligated to maintain the confidentiality of all 
confidential or proprietary information from the client.  

13. Closing/Final Provisions 

13.1. Ancillary agreements und changes to the contract must be 
made in writing.  

13.2. If the client is a merchant, the exclusive place of jurisdiction 
for all disputes arising directly or indirectly from the contractual 
relationship is the place of business of the personnel service 
provider. 

13.3. Should individual provisions within these AÜB be or 
become invalid, the validity of the remaining provisions are not 
affected hereby. In this event, the parties to the contract pledge 
to agree on a provision which replaces the invalid provision, and 
which in economic and legal terms best reflects the original 
intent of the contract.  

 


